


“Tilkema cut his thumb off. What about the insurance company?”

Legal aspects of insurance fraud in the Netherlands Antilles

Mr. Chairman of the Board, ladies and gentlemen,

Some statistics

The British generally tend to have a somewhat negative picture about the Dutch. A lot of sayings reflect that: a Dutch treat, drunk like a Dutchman, etc. The statistics on insurance fraud seem to support this negative picture. The Netherlands Association of Insurance Companies reported in May 2007 that 12% of the Dutch people admit that they perpetrate fraud with insurances. Insurance fraud seems to be the second national sport after tax fraud. As a result of this, the insurance companies in the Netherlands suffer a loss of over € 1 billion every year. More than 20% of the payments by insurance companies in the Netherlands are unjust. 

Looking at these statistics I can understand why a Belgian colleague at a congress of the Caribbean Foundation for Information Governance a couple of weeks ago explained why he did not want to become a Dutch citizen, although he already has been living in Holland for more than 25 years. When he was asked if he wanted to become a Dutch citizen, his answer was:

“Yes, but only when I’m 94.” 

“Why is that? It hardly seems worthwhile then.” 

“Well”, he replied. “I don’t want to be a Dutch citizen, but I prefer a dead Dutch citizen over a dead Belgian citizen.”

What about the British?

The British Association of Insurance Companies reports (also in May 2007) that one out of every ten British is fraudulent. That is the British treat. As a result of these fraudulent claims, the British insurance companies lose € 2 billion every year. 

According to the United States Coalition against Insurance Fraud, in 2006 a total of about USD 80 billion was lost in the United States due to insurance fraud. As a result hereof, insurance fraud accounts for 10% or about USD 30 billion of the losses in the property and casualty insurance industries in the United States. 

The conclusion is that insurance fraud costs a lot of money. Every dollar you can avoid to lose is profit for your company.  In this presentation I will share with you some legal aspects of dealing with insurance fraud.
How do we deal with insurance fraud in the Netherlands Antilles from a legal point of view?

Legally, of course, there are criminal aspects and civil law aspects. About the criminal aspect I want to be short: as in every country, in the Netherlands Antilles fraud is a crime by law. It can be punished by imprisonment and/or by fines. 

Sometimes insurance fraud can be very spectacular. You may know the case of Mark Thomson. He was deeply in debt because of his lavish style of living. The former Chicago grain futures executive torched his home for USD 730,000 in insurance money. You want to know how? He let his 90-year old mother Carmen die in the basement to make it seem she had started the fire as a way of committing suicide. Thomson took Carmen downstairs, then spread accelerant over the walls and set the basement ablaze. According to the insurance fraud Hall of Shame of the Coalition Against Insurance Fraud he received 190 years in federal prison. Fortunately we do not have basements in the Netherlands Antilles.

Most insurance fraud is, although costly, not that spectacular and tragic. From a civil law point of view, in the Netherlands Antilles insurance fraud does not even exist. In civil law it is seen as a form of contractual default. 

I will present you with a couple of examples that demonstrate how Netherlands Antilles law deals with insurance fraud. 

Basically insurance fraud occurs in three different stages or phases. 

The first one is the stage of applying for an insurance policy. The insurance company at this stage is largely dependent on the information that is provided by the candidate.

The second stage is when the insured fact or facts take place. When this occurrence is staged, for example in a fake accident or a fire by arson, there is fraud. In this stage the insured fact can also be caused by recklessness or ignorance.

The third stage is when the event is being reported and the claim is brought forward to the insurance company for a settlement. The insured can exaggerate the claim or make a completely false claim. 

Let us have a look at how this works. 

Stage I 
In stage one it occurs that the information that is provided by the applicant for an insurance policy is not complete or not correct. Hence, the insurance company cannot properly asses the applicant before they enter into an agreement.
To prevent such situation, in our law we know the concept of a spontaneous duty for the applicant to supply all relevant information. 

Whoever applies for an insurance policy has to inform the insurance company sufficiently before signing the insurance agreement. The applicant has to disclose all facts that he knows or should know and of which he knows or should know the decision of the insurance company to provide the policy can depend on. This is legal language, but in short: the applicant should tell everything that is relevant.

What do you think of the following case?
On June 8, 1962, the Supreme Court of the Netherlands ruled in the case of Mr. Tilkema. Mr. Tilkema applied for a casualty insurance policy. In those days, most Dutch insurance companies concluded application forms with a question like “Are there any facts that you should inform the insurer about that can be relevant for the assessment of your application?”. Mr. Tilkema filed a negative answer on the application form. Some time later he claimed NLG 15,000 because he ‘incidentally’ cut off his own thumb while cleaving wood. The insurance company subsequently discovered that Mr. Tilkema had been convicted of fraud eight times before. The company files for a nullification of the policy because the applicant concealed his history of fraud.

The Supreme Court in the Netherlands Antilles rules that the policy is null and void in this case. However, and that is why this ruling is important, the Supreme Court imposes an extra condition or burden on the insurance companies. 

Concealment on the side of the insured is, by itself, no cause for nullification. The insurance company should ask specific and explicit questions about possibly relevant facts. Additionally, the insured has to know or should understand that full disclosure would stop the insurance company from entering into the agreement. If both these conditions are met, and the insured has concealed relevant facts anyway, the insurance company can file for nullification.

In summary: according to Netherlands Antilles law, one should disclose facts that one could or should know, and that one knows or should know could be relevant to the insurance company.

Mr. Smith for example knows that he suffers from high blood pressure. When Mr. Smith applies for travel insurance, he is not obliged to disclose this fact. When Mr. Smith applies for a health insurance, he does.

However, Mr. Smith only has this obligation in case specific questions were asked about high blood pressure. Otherwise there is no obligation for him to tell.

In case Mr. Smith does not know he suffers from high blood pressure, he also cannot be expected to disclose this fact.

That can be different in case Mr. Smith has a medical past of which he could or should have understood that it could be relevant for the insurance company. For example when he suffered very serious hart problems in the near past, but fully recovered, he should know that he should disclose this fact. That even applies when in reality he did not know this could be a relevant fact or even was not aware that such fact could be relevant.
This is why in the case of Mr. Tilkema the policy could be nullified. Mr. Tilkema should have understood that his history of eight convictions for fraud would have been a reason for the insurer not to engage in a contract. It is not relevant if in reality he did not understand this.
What does this mean for insurance companies in the Netherlands Antilles? The best practice is careful wording of the application form. 

The application form

The application form or questionnaire presented to applicants for a policy is a crucial factor in a major part of the cases of insurance fraud in the Netherlands and in the Netherlands Antilles.

In terms of insurance fraud, these application forms leave room for so-called soft fraud or opportunistic fraud, as opposed to hard fraud. There is hard fraud in case someone deliberately plans a loss, like a collision, car theft or fire, in order to receive payment for real or fictive damages covered by their insurance policy (stage II). An example of soft fraud is when someone does not disclose relevant facts (stage I) or suffers damages but exaggerates the amount when settling the claim (stage III). 

In the first stage (when parties want to enter into the insurance agreement), soft fraud often takes the form of concealment or non-disclosure. 

In those cases the inquiry form is relevant. In Netherlands and Netherlands Antilles jurisprudence the following rules have been formulated with respect to the inquiry form. 

1 In case the insurance company uses a general question like: “Are there any facts that you should inform the insurer about that can be relevant for the assessment of your application?”, the inquiry form is generally useless for the insurer. The insurance company can only deny payment in case the insured gave a negative answer, but understood or should have understood that the insurer would not have entered into the insurance agreement, at least not under the same conditions, if he would have known those facts (“Tilkema-case”). Generally, this is a heavy burden of proof. 

So: general questions in a questionnaire are not very useful. The best practice would be: avoid general questions. 

2 The applicant is not obliged to inform the insurer about a criminal record, unless the insurer explicitly asks about that. So, in case the inquiry form has a general open question, but does not specifically inquire about criminal records of the applicant, it is not possible for the insurance company to deny payment when it finds out later that the applicant does have a relevant criminal record. 

So: the best practice is: ask specifically if there is a relevant criminal past.

3 Suppose the insurance company enters into the agreement based on the inquiry form. The insurance company later can only under one condition deny payment when relevant facts were not disclosed and there were no specific questions with respect to those facts. That condition is that the insurance company can prove that the insured deliberately wanted to deceive the insurance company. It is clear that such burden of proof will not often lead to success for the insurance company. The best practice would be: make the wording of the questions as specific as possible.
4 In case the insurance company can prove that the insured deliberately deceived the insurance company, the insurance company is allowed to nullify the policy immediately. 

So in conclusion: the overall best practice is: make the questionnaire as complete as possible and be as specific as possible. 

What are the legal consequences?

According to present Netherlands Antilles law, in case the insured does not disclose facts he should have disclosed or the insured discloses facts that are not correct, basically the insurance company can nullify the insurance agreement (policy). In that case, according to the law, the insurance agreement is supposed to have never existed. Of course, the obligation to make a payment under the policy is also nullified. So that is good. However, there is another, less desirable consequence. As a result of the nullification, the insured is able to reclaim payments made to the company under the policy. Generally speaking the insurance company is not willing to refund a fraudulent customer. Only in case of deliberate fraud, reclaiming of the premiums by the insured is not possible. 

According to new Netherlands Antilles law, which we hope to incorporate the coming one or two years, there is a new system in case of soft fraud in stage I. The policy remains intact. Both the insurer and the insured have the possibility to terminate the agreement. As to the payments under the insurance policy there are three possibilities: total payment, partial payment and no payment. 

Insofar as the policy holder has not (properly) fulfilled its obligation to disclose information, its claim for reimbursement diminishes as follows. 

In case the facts that were not completely disclosed are irrelevant for the assessment of the risk (insured), the claim for reimbursement will remain the same. 

If this is not the case, and the insurer would have asked for a higher premium or would have insured for a lower amount (should he have been aware of the true facts), the claim for reimbursement will be diminished accordingly. 

In case knowledge of the true facts would have resulted in the decision that the insurer would have urged for other conditions if he would have known, then the insurer is only obliged to reimburse if such (other conditions) are fulfilled as well. 

Finally, the insurer does not have to reimburse if he would not have entered into the insurance agreement at all, should he have been aware of the true facts. So that will be our new law. 

Stage II

In the second stage the insured fact can either be provoked willfully, or caused by recklessness or caused by a light fault of the insured. 

What do you think of the following Dutch poem by Tom Lanoye (“Hanestraat”, Amsterdam, 1990) about hard fraud in the second stage. Rhyme and meter have been lost in the translation from Dutch to English. 

“My insurance broker told me the following 

after closing a “global estate fire insurance”:

“The best way to set your house ablaze is: 

open all the doors inside the house, 

take a jerry can with gasoil, 

pour it on a dog, 

light a match, 

throw it on the dog.

Also a parrot can solve all your problems. 

But please do not forget to open the little door of its cage.”

What about an insured who has caused the insured damage on purpose? The basic rule is that the policy can be nullified. Very often it is difficult to prove the intentions of the insured. The insurance company has the burden of proof. 

What about (severe) recklessness of the policy holder? Actually, intentionally provoking damages differs a great deal from recklessness. Oftentimes the insurance company however cannot prove fraudulent purpose and has to fall back to recklessness. Recklessness is easier to assume then fraudulent purpose is to prove. That is where the two are connected. 

Unfortunately our current law has a very ambiguous rule for this kind of situation. The law stipulates that the insurer is not obliged to reimburse the damages in case he proves that the incident (the law explicitly but falsely uses the word “the fire”) is caused by a severe fault or omission of the insured. 

In most legal systems, there is a distinction between light faults and severe faults, between light guilt and severe guilt. Even in cases of intentional behavior of the insured that caused the damages, it is often very difficult or even impossible to prove the aspect of willfulness. 

But a severe fault or severe guilt is also difficult to determine. What do you think of the following case: 

Mrs. Van Kasteren drove in her car to the German city of Keulen. In the trunk of her car she had over 125,000 Euro’s worth of jewlery. The jewelry was insured for a yearly premium of 3000 Euros. In the back of her car, partially visible, she had a ladies’ coat worth about 1,000 Euro’s. She parked her car near of the railway station in Keulen. When she returned three hours later, the car was stolen. Is she entitled to reimbursement of the damages?

In its decision of June 17, 1998, the Supreme Court of the Netherlands ruled that Mrs. Van Kasteren’s mistake was indeed a severe fault. The insurance company did not have to reimburse the damages.

One could wonder if is this is right. She had parked the car in full daylight in a very crowded street for only three hours. The car was duly closed. One can hardly expect car theft under such circumstances. It may be that the most serious fault of Mrs. Van Kasteren was that she left her precious coat visible in the back of her car. To fully deny reimbursement seems to be a little harsh under such circumstances.
Another example. Mr. Smith flies to Ibiza. When checking in, he is told by the ground stewardess that he has far too much loose stuff in his hand luggage. He decides to also check in his camera worth 1000 Euros. He puts the camera together with some other things in what he calls himself “a simple, transparent, soft plastic zip-bag without a lock”. In Ibiza his camera is gone.
According to the court, Mr. Smith is not entitled to reimbursement under the policy.

The conclusion is that it is not very simple to determine if there is a severe fault or severe guilt.

On April 4, 2003, the Supreme Court of the Netherlands ruled the following about the concept of severe guilt: 

“In determining how much care the insurance company may expect of the insured, the basic principle is that the insured can be expected to refrain from actions from which he knows or should know that a reasonable chance exists that these will lead to damages.” 

The nice thing about this ruling for the insurance companies is that it has some kind of objectivity: insurance companies can hardly ever prove that the insured actually knew that his actions could lead to damages. However, it is much easier to prove that he should have known that his actions could have lead to damages. It is enough when the insurance company proves that a normal person would have known that a certain behavior would lead to damages. In that case it is not necessary anymore to prove intentional behavior. Mr. Smith should have known that his actions (checking in of a precious camera in a transparent soft plastic zip-bag without a lock) would lead to damages.
The new law that I mentioned before and that will be implemented next year or the year after in the Netherlands Antilles does not use the concept of guilt anymore. The bill introduces a clear and unambiguous rule. The insurer does not have to reimburse the insured party for damage insofar as such damage has been caused on purpose and/or as a result of recklessness of the policy holder. But what is recklessness?
I will present you the story of Mrs. Van Wijngaard. The Supreme Court in the Netherlands ruled in 1991 in the following case.

Mrs. Van Wijngaard insured her jewelry. In February of 1994  she visits Amsterdam. Before entering the city, she has a short brake in the Euromotel near Amsterdam. She is afraid to lose her precious jewelry worth more then 50,000 Euros in the dangerous city of Amsterdam. She puts the jewelry in a little pocket in her purse to avoid theft. After having a cup of coffee in the lobby of the hotel, Mrs. Van Wijngaard visits the restrooms. When leaving the restrooms, she forgets her purse. After two or three minutes she notices her purse is gone. She hurries back to the restrooms. No purse.

The Supreme Court rules as follows:

“A jewelry insurance like the one involved in this case, that covers losses as a result of theft, is supposed to also cover losses as a result of a slight moment of ignorance that results in leaving a purse unattended for only a couple of minutes.” 

The insurance company had to reimburse the damages. So ladies, you can be at peace. Leaving your purse in the bathroom with 50.000 Euros worth of jewelry is not reckless according to the Dutch Supreme Court. Maybe there is something like a Dutch treat!
Stage III 

In stage III when the damage is already a fact and the insured wants to report the damage, the soft fraud can take the form of exaggerating the damage or pretending damage that never occurred.

Let’s have a look at Mr. Jones. Mr. Jones buys a travel insurance policy from insurer Smith Inc. During his holidays someone steals the brand new digital photo camera of Mr. Jones. The policy contains a clause that losses as a result of theft will be reimbursed during a year after the goods have been bought. In the policy there is also a deductible own risk of 200 dollars. Mr. Jones changes the amount on the purchase bill from 2,000 into 2,200 dollars. As a result thereof he receives 2,000 dollars from insurance company Smith Inc. Mr. Jones does not suffer from the deductible amount. The insurance company however does suffer a loss. How to deal with this type of case?

Most insurers in the Netherlands and the Netherlands Antilles use an expiration clause in their policies. Such clause determines that there will be no reimbursement in case the insured failed to disclose relevant facts and circumstances when claiming damages. 

The case of Mr. Jones is an example of soft fraud. According to Netherlands Antilles law it is called partial fraud. For years it was not sure if under Netherlands and Netherlands Antilles law the insurance companies could use the expiration clause in case of partial fraud. Some courts ruled in favor of the insured in case the claim as such was justified, but may have been exaggerated. In December of 2004, however (NJ 2005/160), the Supreme Court of the Netherlands ruled that the insurance companies are allowed to use the expiration clause also in case of partial fraud, unless the fraud is so minimal that the expiration is not justified. 

The Supreme Court ruled that the insurance company is very much dependent on the trustworthiness of the insured and of the facts that the latter reveals when filing a claim. Therefore, a heavy sanction in case of fraud is justified.

This ruling is remarkable. The courts in the Netherlands and the Netherlands Antilles generally tend to rule in favor of the insured more than in favor of the insurance company. The idea is that individuals have a more vulnerable position than (insurance) companies. Therefore they need protection.

Our new Netherlands Antilles law states in article 941 of the 7th Book of the Civil Code that the insured is not entitled to reimbursement in case he purposefully withholds information or documents that can be important for the insurance company to handle the claim, except in case such failure to disclose is not serious enough to justify the expiration of the right for reimbursement.

Fish
Finally I would like to present you a fish.

In 1985 the insurance companies in the Netherlands created a new foundation (the Foundation Central Information System). The aim is to protect the common interests of the insurance companies in the prevention, control and combat against insurance fraud. An important part of the work of this foundation is the implementation of a database or blacklist. This database is called “FISH”. This means “Fraud Information System Holland”.

All information about disqualifications from driving, termination of policies because of fraud, etc. is being registered in this database. Registrations of terminations of policies because of the progress of claims or contractual defaults are being deleted after five years. The so-called “special reports”, like (attempts to) commit fraud and failure to disclose, are kept on the blacklist for a period of eight years. Insurance companies have the possibility to include on this black list insured that have been fraudulent or reckless.

Generally the result will be that such insured will not be able to acquire any policy from any insurance company in the Netherlands during the years he is on the blacklist. From a legal point of view this fact raises all kind of interesting questions in the area of privacy. In the Netherlands there is a broad system of legislation that protects the privacy rights of the individuals involved. Such legal system however is not yet present in the Netherlands Antilles. I don’t expect it to be in place very soon. To my opinion it would therefore be advisable to incorporate voluntarily sufficient privacy protection for people that are blacklisted, should our insurance companies together decide to create a blacklist in this country.
I thank you very much for your attention.


